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This matter comes before the Public Service Commission of South Carolina

("Commission") on the joint motion by DSLnet Communications, LLC ("DSLnet") and

DIECA Communications, Inc. d/b/a Covad Communications Company ("DIECA" and

together with DSLnet, the "Applicants") pursuant to 26 S.C. Code Regs. 103-829 and

other applicable rules of practice and procedure of the Commission for expedited review

of the Joint Application for authority to complete intra-corporate transactions. Having

reviewed the Joint Application and supporting verified testimony, the Commission grants

the relief requested and approves the subject transactions without holding a formal

hearing.

The proposed transaction is an internal pro forma reorganization resulting in the

merger of DSLnet and other unregulated affiliates into DIECA in order to streamline

operations under a single "MegaPath" branded company. The customers and assets to

support the provision of services to the customers will be transferred into DIECA, which

will become the service provider for those customers.
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The Applicantsarecertificatedto provideservicein SouthCarolina. DSLnet is

authorizedto provide local and long distancetelecommunicationsservicespursuantto

OrderNo. 1999-365issuedby the Commissionin DocketNo. 1999-081-C.DIECA is

authorizedto provide local exchangeand interexchangeservicespursuantto OrderNo.

2000-0513issuedby the Commissionin DocketNo. 2000-0133-C.After thetransaction

is completedDSLnet's customerswill continueto receivethe samehigh quality service,

atthesamerates,andunderthesametermsandconditions.

The Applicants published Notice of the Filing of the Application in area

newspapers,as required by the Commission. The deadline for filing petitions to

intervenein theproceedingwasOctober28,2011.

TheOfficeof RegulatoryStaffdoesnot opposetheJointApplicationanddoesnot

objectto this motion. No othercommentsor petitionsto intervenehavebeenfiled.

TheApplicantsfiled theverified testimonyof Mr. DouglasCarlenonOctober19,

2011, in supportof the Joint Application. Mr. Carlen's testimony further describesthe

proposedtransactionandassettransferandits negligibleeffecton theApplicants' South

Carolinacustomers.

The Applicants filed their Application pursuantto S.C.CodeAnn. § 58-9-310.

Section 58-9-310 provides that "no telephoneutility, without the approval of the

Commissionafterduehearingandcompliancewith all otherexistingrequirementsof the

laws of the Statein relation thereto,may sell, transfer, lease,consolidateor mergeits

property,powers, franchises,or privilegesor any of them.... " S.C.CodeAnn. § 58-9-
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310 (Supp.2011). Notice hasbeenpublishedasrequiredby the Commissionand any

interestedparty,including theApplicants,hasthushadanopportunity for a hearing.

The Applicants sought expedited review of its application on the grounds that (1)

the South Carolina Administrative Procedures Act ("APA") grants the Commission

flexibility regarding hearings in contested matters, (2) due process requirements are

satisfied if the Applicants waive the right to a hearing when there is no disputed material

issue of fact, and (3) notice and the opportunity to present written evidence is sufficient to

provide the procedural due process protection required under the APA.

The APA provides that "in a contested case, all parties must be afforded an

opportunity for hearing after notice not less than thirty days." S.C. Code Ann. § 1-23-

320(a) (Supp. 2011). The APA defines "contested case" as "a proceeding, including but

not restricted to ratemaking, price fixing, and licensing, in which the legal rights, duties

or privileges of a party are required by law to be determined by an agency after an

opportunity for hearing." S.C. Code Ann. § 1-23-310(2) (Supp. 2011).

The provisions of the APA ensure that procedural due process requirements are

satisfied. The APA also provides some flexibility to agencies regarding hearings for

contested cases. "Unless precluded by law, informal disposition may be made of any

contested case by stipulation, agreed settlement, consent order or default." S.C. Code

Ann. § 1-23-320(f) (Supp. 2011). In this case, the requirements of notice and an

opportunity for a hearing have been satisfied, and there has been no objection by the

Office of Regulatory Staff or by any member of the public to the motion. No intervenors
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havemadeappearancesin this docket. Accordingly, the Commissionmayappropriately

dispensewith thehearing,asthereis nogenuineissueasto amaterialissueof fact.

Having reviewed the application, the supporting verified testimony, and the

motion for expeditedreview; theCommissiongrantsexpeditedreview,waivestheformal

evidentiary hearing, and approvesthe intra-corporatetransactionsdescribed in the

application.

Pursuantto theCommission'sapprovalof theJointApplication,DSLnetwill merge

into DIECA, and the MegaPath Group (comprised of MegaPath, Inc., Covad

CommunicationsCompany,andDSLnetCommunicationsVA, Inc.)will mergeintoDIECA

with D1ECAsurviving. DIECA will acquirethe assetsof all of the mergingentities,

including their respectivecustomerbasesand substantiallyall of their assetsusedin the

provision of telecommunicationsservices. Upon consummationof the proposed

transactions,DSLnetwill surrenderits Certificateof PublicConvenienceandNecessity.As

aresultof theproposedtransactions,DIECA will replaceDSLnetasthe serviceproviderin

SouthCarolina.
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This Order shall remain in full force and effect until further order of the

Commission.

BY ORDEROFTHE COMMISSION:

JoE_. Howard,Chairman

ATTEST:

David A. Wrigh-_,V_ce-Chairn_an
(SEAL)


